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-

UNITED STATES DISTRICT COUR
' SOUTHERN DISTRICT OF FLORID

- ALEXEY SAMOKHIN
Petitioner
Vs, CASE #: 0:25-cv-60333-DMM -

BROWARD TRANSITIONAL CENTER et al
' Respondents - |

S N Nl e N S S S’

EMERGENCY MOTION FOR A TEMPORARY RESTRAINING
ORDER (TRO) AND/OR PRELIMINARY INJUNCTIVE RELIEF

Now féﬂmes- Petitioner and respectfully moves fof the Court’s Order

I .tempqrafy restraining and/or preli‘minarjr enjoining the Respondent I_)irectcrr,
Miami Field Office, U.S. Inuni-gratinn and Cﬁstﬂms and Enforcement, -frmﬁ |

removing him from thls country until the time this Court resolves all issues

preseﬁtéd iﬁ his hﬁﬁeas petition and decides whether to grant nf deny him

any relief. In support of this motion the Petitioner submits the following brief.

Respectfully submitted by

i

ALEXEY SAMOKHIN
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'BRIEF IN SUPPORT OF THE MOTION.

Last Tuesday, an ICE officer John Mansey told the Petitioner that his |
agencj—_bought him a plane ticket for the first week of this month and that he

would be deported back to Russia on that day. See Petitioner's Affidavit in the
Exhibit. 'Althougli the officer did not provide a specific day or explanation for his

- agency’s decision, the Petitioner believes it was for his recently protected speech
activity that he expressed in the form of filing his habeas petition in this Court.
Ibid. | |

ARGUMENT

I. JURISDICTION
A. This Court Has Subject Matter J uﬁsﬂicﬁnn In This Case. .
This Court has Subject—matter jurisdiction over the instant petition and
-action under 28 U.S.C.-§ 2241(c)(1) and (3), Art. I, § 9, C1. 2 of the United States -
Cﬂnsﬁmﬁbn (“Suspension Clause™), and 28 U.S.C. § 1331, as Petitioner is in the

custody of the United States Department of Homeland Security (“DHS”), acting

under the color of authority, by Respondents, agents of the United States.

Despite the provisions of INA § 236(e), codified at 8 U.S.C. § 1226(e),

- 1m.fhfun:h-bair federal courts from r_eﬁeﬁﬁng discreﬁqnary decisions regarding parole
.' -and bﬂn_&_“under this section,” if 1S well—seﬁled that INA § 236(e) does not serve
to bar federal courts from reviewing questions of statutory construction or

Constitutional claims such as mandatory detention under the statutory writ of -

habeas corpus, 28 U.S.C. §2241. See Demore v. Kim, 123 S.Ct. 1708, 1713 (2003)
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(INA §236(e) does not bar habeas jurisdiction in absence of specific provision

barring habeas and because petitioner indged a cnﬁsﬁ_’;utional challenge to
legislatiﬂn)j Zadvydas v. Davis, 533 U.S. 678_, 686-89, 121 S.Ct. 2491, 2497-9:8.
(2001) (INA 236(e), 242(a)(2)(B)(i), 242(a)(2)(C), 242(g) did not bar habeas
jurisdiction for cha]ienge-to pnét—r&movﬁl det‘ention); Haitian Refugee Ctr., Inc.
v. Nelson, 872 F.2d 1555, 1560 111_. 9 (11th _Cii'. ing)' (hﬂlding that federal courts
also haﬁe . juﬂsdicﬁﬂn to reﬁeﬁ allegations that age'nﬁy officials have acted
outside their statutnry authnrlty) Gnnzalez v. O’Cnnnell 355 F.3d 1010, 1014-15
| (7th Cir. )DQD{) (Habeas JllIlSdlCtIﬂIl to Lhallenge mandatory detention even
where the predicate issue to th_e ‘constitutional clalm was a statutory clalm);r
| - Aguilar . Lewis, 56 F Supp.zd. 539; 542-43I (E.D. Va. 1999) (INA §236(e) ba_rs
diécr&tiﬁnary decisiuné not stafutnry interpretatinh); Velﬂsquez v. Rgnﬂ, 37 F.
Supp._z'd 663, 667-70 (D.N.J. 1999) (INA §236(e) béﬁ_*ing review of detention
_deciSiﬂﬁs .ﬂnes not - foreclose habeas cha]lenge_ to .applicatiﬁn of statute).
Moreover, INA §242(g) does not bar review of detention decisions; nor does INA -
§242(b)(9) or INA §242(Ia)(2](B)(ii)'.- Zhislin v. Reno, 195-F.3d '8__10' (6th Cir.
1999) (INA § 242(g) as interpreted by Reno v. American- Arab

Anﬁ—DiScﬁminatiﬂn Comm., 119 S.Ct. 036, 943 (1999) does not bar review of

- t:hallenge to indefinite detenﬁnn); Parra v. Perryman, 172 F.3d 954 (7th Cir. -
~ 1999) (In light of American Arﬂb INA §242(g) does not bar habeas to review

detennnn issue); Sillah v. Davis, 252 F. Supp.2d 589, 503-97 (W.D. Tenn 2003)
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- -.(IN_A §242(a)(2)(B)(i1)) does not preclilde ‘habeas jurisdictinn ﬁ:r chaﬂenge
revocation _ﬂf parole); Bouayad v. Holmes, 74 F. Sﬁpp;zd 471, 473-74 (E.D. Pa.
' '1999) (Gwer_nment_ conceded that habeas jurisdiction existed to chﬁllenge
mandatory detention and the court de;termined that neither INA § 236(e) nor
INA § 242(1))(95‘ ﬁreciude jurisdiction over detenﬁ{in); Kiareldeen v. Reno, 71 F.
Supp.2d 402, 405-07 (D. NJ 1999) (Neither INA.§ 236(e) nor § 242(g) bars.
habeas juﬁsdjctinn to review detention based upnn. secret eﬁdence);-Alikhani L.
Fasano 70 F. Supp od 1124, 1126—30 (S.D. Cal. 1999) (INA §8242(g), 242(b)(g)
- and 236(&) do not bar challenge to statutory and constitutional challenge to
| -magdatory detention) |

In WS U, St Cyr, 533 U.S. 2809, 302 (2001), the Supreme Court held that

I habeas is still available to cha]lenge the legality of the Service’s deport atu)n and

_' __ removal orders because the Constitution requires . habeas review to E.xtend to
- claims of erroneous application or interpretation  of statutes. See
Calcano-Mﬂrﬁnez v. IN.S., 533 U.S. 338 (2001) (holding that aliens may bring
their s_tat_iitnry and constitutional claims in disﬁct court by filing a habeas
pétitiun although such claims inrnught in petitions for review with courts of
appeals would be dismissed for lack of juﬁsdictiﬁﬁ); Bejacmar v. Ashcroﬁ, 201

'- - F.ad 735, 736 (11th Cir. 2002) (abandoning its reascining in Richﬁrdsun v. Reno,
18q-F.3d-'_13'11 t11ti1 Cir. '-19'98), cert. denied, 120 S.Ct. 1529 (2000), and finding
that “St. Cyr removes the last statutory pillar supporting our circuit’s earlier_

“conclusion that ITRIRA repealed district court jurisdiction in habeas cases”)
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_Simjilsrly, in Zadvydas v. .Dauis 533 U S. 678, .694-97, 121 S.Ct. 2491
2501—02 (2001), resident aliens whe had beeu ordered removed breught habeas
petitions challeugmg their deteuuun during a perled of custody beyond the
90-day relt__uuvsl period. In that case, the Supreme Court stated as -felluws-

regarding ihubees_ jurisdjetieu: “We note at the outset that the primary.federal
habeas eu;rpus ststute, 28 U.S.C. § 2241, confers jurisdiction upon -the federal
- courts to l]ile'sr these cases.” Id. atf-.687 (citing Section 2241(e)(3),-suthurizing any

person tué claim in federal court that he or she is being held “in custody in

* violation of the Constitution or laws. . .of the United States”). With respect to the -

alien’s impurtsnt Constitutional claims, the Court. found that

[a] statute permitting indefinite detention of an alien would raise a
serious constitutional problem. The Fifth Amendment's Due Process
Clause forbids the Government to "deprivie]” any person.. .. of ... L
liberty . . . without due process of law." Freedom from
mpnseument~—frgm government custody, detention, or other forms

of ﬂh}{ﬂlﬂﬂl restraint--lies at the heart of the liberty that Clause
protects. See Foucha v. Louisiana, 504 U.S. 71, 80, 112 S.Ct. 1780,

- 118 L.Ed.2d 437 (1992). And this Court has said that government
detentlun violates that clause unless the detention is ordered in a

| ermunal proceeding with adequate procedural protections, see
United States v. Salerno,. 481 U.S. 739, 746, 107 S. Ct 2095, 95
Ls Eﬂ 2d 697 (1987), or, in certain special and "narrow" nonpunitive
"circumstances,” Foucha supra, at .80, 112 S.Ct." 1780, where a -
speelsl ]usuﬁestluu such as hsrm-threstemug mental illness,
uunvelghs the "individual's constitutionally protected interest in
ﬂVDldlIlg physical restraint.” Kansas v. Hendricks, 521 U.S. 346,

356 117 S.Ct. 2072, 138 LEd od 501 (1997). The proceedings at
inal. and we assume that the

nonpunitive in purpose and effect. There is no sufficiently strong
special justification here for indefinite eunl detention--at least as

sdnumstered under this statute
I

Id. at 690 (emphasis added).
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|

Here, Petitioner pha]ienges: (1) the Respondent’s initial and prolonged
detentinn_tas a basis to deny the Petitioner his liberty in violation of the Due

Process Ciause of the Fourth and Fifth Amendments (2) his counsel’s meffectivé

a'ssistancei in violation of his right under Sixth Amendment, which resulted in

~ the hnmigraﬁan court’s removal order and ﬁnality of that order issued against
the PEtitiﬂiIl_EI'. See Mﬁghmﬁuu I
The I-J{Ei:itinner has absolutely no criminal record in the United States. The
ﬁnly charée in his Notice to Appear (NTA) issued June 10, 2024, the charging
docmnen;c:; issued by the Respﬂndent’é agent, concerned the Petitioner’s overstay

| | -
of his B-2 visitor’s authorization, see NTA at Doc. 7, Exhibit 4 which had a

plausible lexplanation in the form of his timely application for asylum and

~ withholding of the instant removal, see Immigration Judge’s Written Decision at

- DQQLLMLL page 7 (“Respondent’s application is timely”), because of his

belief thzi.t; “[m]igrants “in the country, who file afﬁfmaﬁvely for asylum, ,,,, never -

encaunterj any of the statutory provisions governing removal.” See East Bay

g Sanctuﬁrg} Covenant v. Trump - 950 F., 3d 1242, 1270 - 9th Circuit Court, 2020.
i . | ’ )
" B. Exhaustion of Administrative Remedies
| Is Not Required in This Case.

“Of ‘{]Mﬂﬂlﬂﬂﬂt importance’ to any exhaustion inquiry is congressional
[ 3 : ' .

~intent. Where Congress specifically mandates, exhaustion is required. But where
| ' i

Cnng'ress-has not clearly required exhaustion, sound judicial discretion governs.”

McCarthy v. Madigan, 503 U.S. 140, 144, 112 S.Ct. 1081 (1902); Haitian
Refugee Ctr., Inc. v. Nelson, 872 F.2d 1555, 1561 (11th Cir. 1089)
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(“We note at the outset that the application of the jﬁﬂicial exhaustion doctrine is
subject to the discretion of the trial court.”) (_citing_Panﬂ_Ia Land Buyérs Assnv.
Sht;man, 762 F.2d 1550, 1556-57 (11th Cir. 1985); Haitian Refugee Center v.
Smith, 676 F.2d 1023, 1034 (5th Cir. 1982) (f‘-the exhaustion requirg_ment isnot a
jurisdictional prerequisite but a matter cnmmitted to the. sound discretion ﬁf the
t:ial court”). Here, Cnngr;ess has not speciﬁcall}? mandated exhaustion before
judicial -review of cuStﬁdy determinations. Because exhaustion is not requiﬁ?d by

statute, sound judicial discretion must govern this Court’s decision of whether to

- exercise jh_risdictiﬂn_ absent exhaustion. See M cCﬁrthy, 503 U.S. at 144. Exercise

of such sound judicial discretion is warranted here because there is an abundant -

body of law that supports this Court’s jurisdiction over this case absent
exhaustion. |
First, exhaustion does not apply wheré, as here, a petition challenges only

the agency action collateral to removal proceedings, such as prolonged detention

wi_t_huut bun_d hearing. Welch v. Reno, 101 F.Supp.2d 347, 351 (D. Md. 2000) |

(Statutory exhaustion -nnly for review of final orders of remqval); Aguilar v.

Lémis, 50 F.Supp.2d539, 541 (E.D.'Va. 1999) (No federal statute 1mposes an

- exhaustion requirement cﬂncern_i:ig bond); Rowe v. INS, 45 F. Supp. 2d 144,

| 145-46 (D. Mass. 1999) (and cases cited thérein);' Pﬂstbr—Cﬂmarena'v. Smith,

977 F. Supp. 1415, 1417 (W.D. Wash. 1997) (and cases cited therein); Montero v.

Cobb, 93;3 F. Supp. 88, 90-91 (D. Mass. 1976). Alikhani v. Fasano, 70 F.Supp.2d |
1124, 1129- 30 (S.D. Cal. 1999). The instant péﬁtint_l only seeks review of the IJ’s

- bond determination, and not of a final order of removal.
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In addltlen exhauetlen is not required “where [, as here,] an agency’e
‘exercise ef authenty is eIearly at edde w1th the speelﬁe language ef the statute.”

-McCIenden V. Jackson Telemsmn Inc., 603 F.2d 1174, 1177 (51 Jl Clr 1979). Her.e '

. _the Petltlener nennveleuely a]leged that the Reependent S agency detamed him
' aatheut 1ssumg him a warrant Or havmg a prebable eause whlch actlen dlreetly |

| | contravenes the speelﬁe language of Imnugratmn and Natlenahty Act § 236(a)
--(“[e]n a warrant 1ssued by the Atterney General an allen ma}r arrested and

detamed ). See 8 U.S.C. § 1226(a)

Fma]ly, exhauetlen of adxmmstratwe remedles weuld be fatlle in thle case
‘ -_:'_beeause the Respendent has no _]IJI'lSdlC’hDIl to ad]udleate eenetltutmnal issues
ralsed in the petltmn See Mathews v. Eldridge, 424 U. S 310, 328—30 (1976] (A
7 eenetltutlenal eha]lenge to adJnlmetratwe action ‘does net requlre exhaustlon ¥ .
. | Jeen V. Nelsen 727 F 2d 957, 981 (11th Cir: 1984) (en bane), eﬁ’d 472 U.S. 846,
'1e5 S Ct 2992 (1985) (a]lewmg exception te exhauenen reqmrement where _'

" remalmng administrative remedles could not cure alleged defeet 111 agency

| preeeduree) Remxrez Oserzo v. INS 745 F. ed 937, 939 (5th ClI' 1984) (heldlag |
| that‘ “exhaustlen 18 net reqmred when admmlstratwe remedies are madequate”), -
| Heman Reﬁzgee Center v. Smith; 676 Fed 1023,. 1033—36 (5th Cir. 1982)‘ 3
-(eame) Seme courts have held that, nehﬂthstandmg the eenstltutlenal claims, |

exhaustlen is still reqmred 1f the . claims mvelve a preeedural error that is .

eerreetable by the administrative tribunal. Verges v. INS, 831 F.2d 906 908 :

_. '(gth C1r 1987); Dhengu v.INS, 812 F. ed 455, 460 (9th C1r 1987)

~ Page8 -




Case D:?Séev-BDSSS'éti)MM_ Document 8 Entered on FLSD Docket 033’04!’2_@5 Page 9 of 24

-It..eheuld be neted- thet:the-rinstent case . is dletlng_u;ﬂ able from. Bez v.

Umted Stetee 248 F. 3d 1299 (11th Cn' 2001), wherem the Eleventh ClIﬂtll’[

s

e_ 1rtned the d.lStI'lEt court’s dlenneeal of a habeas petltlen for lack of Junsdxctmn- »

| on the grnund thet the petlttnner felled to exhausted the. edmuustratlve fﬂIﬂEdlES
evellnble to him. Hewever Boz duee net epply here because that case 1nvelved
_. the pnet—remnval mendatery detentlen ef _Qumal ahene under INA § 236(e) endl-
§ 241 where edmmlstretwe retnec'hes were. avelleble to the petltlnner ge—deys
. efter 1seuan'ee of his final erder of -renleval --
_ Tn the contrary, the metant case 1nvnlves nen-mandatery detenuen ef a |
' -_ -nun_cnmlnal ehen under INAﬁ.ze:zLa) See NTA at Ilo_c._z._Exhltnu.. Here the
a 'Peunnner “need nnt exheuet hle edmnnsu'enve- ren:tedles beeeuse t_he nnl:s,r
s evelleble Bdmlmstrﬂl]VE remedy, eppeal to the BIA wnuld be futlle as it “wﬂl not o
premde rehef cnmmensurete vnth the elelm ralsed in the mstent case. Hemen'-. '
_-Refugee Cn' Ine V. Nelsen 872 F. :zd 1555, 1561 (11th C1r 1989). In addltlﬂll the.
| enntlnumg Vﬂ]ldll'y of Bozis in dnubt In hght of Zeduydas v. Davis, 533 U.S. 678
| 701 121 S Ct. 2491 (2001).. Subsequent te Boz, the, Supreme Court in Zedvydee-

held that detentlen of permenent resident ehene beyend SIX ntnnths fnllnwlng |

- issuance of an alien’s ﬁnnl nrder of remevel is presum ptlvelv unreeeeneble EN
{Zadvydee 533 U S at- 701 -02. In Boz, the pEtlﬂﬂllEI' hed been held in

peet-remeval detennnn for epprmnmetely three (3) yeare Boz, 248 F.3d at 1300:

 Pageg .
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C. This Court Has Authority to Grant the Instant Motion.
This Court has'the discretion to enter-a tempurm;y restraining orderanda
pre]iminm'yl injunction. See Haitian Refugee Center u Nelson, 872 F.2d 1555,
| 1561—15{52 (11 Cir. 1989). In order for preliminary relief to issue, the mnvﬁnt
Iﬁust establish the following: (1) a substantial likelihood that the movants will
ﬂﬁmately prévail' on the merits; (2) that he will suffer irreparable injury if the-
injuﬁcﬁ_nn is not isllsﬂﬂd; (3) that the thl'ﬂﬂi_;EI__l.Ed injﬁ_r_y to the mﬂva-l_lt' outweighs
the potential harm to thé opposing party; and (4) that the injunction, if iésﬁed,
. would not be adverse to the p_u_ﬁ]ic interest. Jd. As discussed below, all of thése
factﬂfs heavily weigh in the Peﬁﬁﬁner"s favor in the instant case.
I1. The Petitioner Will Prevail on the Merits Of His Claims.
A Violation of Due frncess of the Fourth Amendm&nt. |

1. Immigration detainers are not a legally valid basis for detention.

Several federal courts reviewed the legality of immigration detainers and

found that holding someone on a detainer after they have concluded their local

~ or state custody- cunétitutes a new arrest that must meet Fourth Amendment .

"requireiﬁents. See Morales v. IChﬁdbourne,_._Qgﬁ_ F. Supp.-zd 19 (D.R.I. 2014)
affd in pcirt, dismissed in part, 793 F.3d 208, 215-216 (ist Cir. 2015);

| Miranda—()livares v. Clackamas County, No. 3:12-¢cv-02317-ST, 2014 WL ”'

1414305 (D.Or. April 11',- 2014); Vohra v. United States, 2010 U.S. Dist. LEXIS

- 34363 (C.D. Cal. 2010).. -
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" An immigratien detainer is a voluntary request that does not impose any -

~ obligation. on the _'i'eeeiving jurisdiction. Therefore a jail Cﬂ]flniﬂili evade. -

respeneibi]ity for unlawful detention by ‘elaimilig the federal government

- obligated them to hold the person on an inunigraﬁeﬁ detainer. Galarza v.
- Szalezyk, 745 F.3d 634, 641 (3d Cir. 2014) (local law enfei‘eement agencies are
| free to ~disregard detainers and cannot use them as a defense of unlawful

| detennen), Merﬂles v, Chadbeurne 996 F. Supp. od 19, 40 (D. R.I 2014), aff'd

in pert dlSHllSSEd in part, 703 F.3d 208 (1st Cir. 2015) (“The language of both

.the regulaﬁens and case law persuade the Ce_urt that- detainers are not
mandatory and the RIDOC should not have reasonably concluded :as such.”);

. Villars v. Kubiatowski, 45 F.Supp.3d 791, 802 (N.D. I]l 2014) (fedefal courts

and all relevant federal agencies and deparmehts eeusider ICE detainers to be .
requests).
A je'ﬂ_ must have a warrant or prebable' _eause.;nf a new offense to detain a |

person atter they wnuld otherwise be released from custody. See, e.g., Morales

V. Chedbeurne 793 F.3d 208, 217 (1st Cir. 2015) (“Because Morales was.kept in -

eustedy for a new purpose after she was entltled to release she was sub]eeted to

- anew ee1zure for Feurth Amendment purpesesﬁene that must be supperted by__

" a new probable cause justification.”); Vohra v. Umted Stﬂtes 2010 U.S. Dist.

LEXIS 34363 (C.D. Cal. 2010) (“Plaintiff was-kept in f_ermal detention for at
least several heure_._ longer due to the ICE detainer. Iﬁ plain terms, he was

subjected to the functional equivalent of a warrantless arrest.”).

Page 11
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" Even a few minutes of detention may be a Fourth Amendment violation if

~ there is no sufficient justification for detair;ing the person or prolonging the -
stop. SeeiRndriguez v. United States, 135 S.Cf. 1609 (2015); Arizona u.ﬁ United
' ~ States, 132 S.Ct. 2492, 2509 (2012) (delaying release to investigate immigration
status raises constitutional bnncems). An immigfation detainer is not a
warrant, -and the initiation of investigation indicated on a detainer does not,
fgderal cﬁurts have found, prniride a. leg;-ll ‘basis for detention. Mﬂrﬂles v.
Chadbourne, 996 F. Supp. 2d 19 (D.R.I 2014) (finding immigration detainer for
- investigation is a “facially invalid request to detain” ; Miranda-Olivares v.,
Clackamas Co., No. 3:12-cv-02317- ST at %17 (D.Or. April 11, 2014) (holding

‘county liable for unlawful seizure without probable cause, based on an

immigration detainer); Vohra v. United States, 2010 U.S. Dist. LEXIZS 34363

(C.D. Cal. 2010). See also Christopher N. Lasch, Federal Immigration Detainers

After Ai'iz_ﬁna V. United States, 46 Loy. L.A. L Rev. 629, 686 fn. 308 (2013)
(explainiﬁg how immigration detainers are different from administrative
* immigration warrants).
Hefe, fhe Reépqndent did not provide “a new probable cause jusﬁﬁcaﬁﬂn”
-+ for the initial detention iﬁ either thé NTA or a warrant that the Petitioner has
not yet received. Therefore, the Court should find that the Respnnde_nt‘s action

can not be sustained. |
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2, Local jails that hold individuals on immigration detainers
have been held hable for violating the Fourth Amendment, |

Local jails and sheriffs have been held hable for unlawful detention and

violation of the detainee’s Fourth Amendment rights because of unlawful

~ detention based on ICE holds. Miranda-Olivares v. Clackamas Cﬂ;, No.
3:12-cv-02317-ST (D.Or. April 11, 2014) (holding . county liable for 'unlawfﬁl
deténﬁnn based solely on an hnmigratinn détainerj_’. See also Harvey v. City of
New York, No. 07-0343 '_(E.D.N.Y. filed Jan. 16, 2507) (settled for money
: damages); Cﬁcﬁu v. Gusman, No. 11-0225 (E.D. La. ﬁled Februafy 2 2011).
(saﬁle); Quezada V. Mink No. 10-—0879 (D. CG filed Apr. 21, 20io) (same);
) Ramos-Macario v. Jones, No. 10-0813 (M D. Tenn.. filed Aug. 30, 2010) (same)
Moreover, many Jaﬂs have been held liable or fnr{:ed to settle w11'_h U.S. citizens :
that they unl_awfu]ly held on immigration detamers.. See, e.g., Galar_za v.
_Szalczyk, No. 1(}—66815 "’_*10 (E.D. Pa. ﬁlﬂd Sept. 28 2012), Mendoza v.
| 'O:-:'terberg, 2014 WL 3784141 (Dis_trict of Nebraska, 2‘014); Célstillo v. Swarski,
‘No. 008-5683 .(W.D.Wa. Nov. 13, 2008); Wiltshire v. United States,_ Nos.
- 09-4745, ..09—5787 (E.D. Pa. Oct. 16, 2009); Jimenez v. United States, No. 11-1582
(SD Ind. filed Nov. 30, 2011). . . |
o Here, the Respﬂndent Warden Bmward Transitional Center is holdlng the
Petitioner exclusively upon request from unﬂug;'ajtzon officials. Therefore,: that

Respondent could also be found liable for unlawful detention.
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3. As a new arrest, detention on ICE detainers implicates other
fundamental constitutional and statutﬂry reqmrements |
arlsmg from the Fourth Amendment. -

~ Arrests for suspected violations of federal immigration law, which include

detention in a local jail based on an ICE detainer, must meet Fourth

Amendment reqmrements See Mﬂmles v. Chﬂdbﬂurne, 793 F.3d 208, 215 (15’('_

Cir. 2015) (“It was thus clearly established well before [plaintiff] was det_amed in

2009 [on an immigration detainer] that immigratinn stops and arrests were

sub]ect to the same Fﬂurth Amendment requirements that apply to other stops

and arrests . . .”). See also United States v. Bmgmm—Pance 422 U.S. 873, 886

(1975) (Fourth Amendment app]ies to immigraﬁnn stops); Uroza v. Salt Lake

| | Cnty., No._- 11-Cv-713, 2013 WL 653968, at *6 (D. Utah Feb. 21, 2013) (“The
prﬁposiﬁﬂn'that immigration enfbrcement agents need probable cause to arrest -
pursuant to 8 U.S.C. § 1357(a)(2) and in accq;dance;jwith the Fourth Amendment
has beeﬁ established in the Tenth Circuit since 1969.”). --

" Because holding someone on an immigration detainer beyond their release

date is ;_':1 new arrest, ‘the various réquiremenfs of the Fourth Arﬂendmem apply.

This includes the requirement of probable cause or a warrant issued by a neutral
rriagisfrate, and 1n the case of a warrantless arrest, tﬁe requircmént',that the

detaineie:‘:be brn.ught .befﬂre a ne.utral magiétrate mﬂun 48 hours of arrest. See,

e.g., Gerétein v. Pugh, 420 U.S. 103, 116 n. 18, 117 (1975).
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In addition, the Immigration and Nationality Act provides warrantless

civil immigration arrest authority to immigration officials only when the
individual is likely to escape before a warrant can be obtained. 8 U.S.C. §
1357(a); Arizona v. United States, 132 S.Ct. 2492, 2505-07 (2012).

4. Detainer is not a Warrant and Lacks Sufficient Probable Cause.

In 2015, ICE changed its detainer forms because of the above court
decisions, adding language regarding probable cause to the new I-247D form.
Whether the .b{jilerplate checkboxes claiming probable cause can meet the
standard of “particularized suspicion” that is central to the Fourth Amendment
is still in question. Maryland v. Pringle, 540 U.S. 366, 371 (2003). See also
Vohra, 2010 U.S. Dist. LEXIS 34363 at 29 (doubting that an admission of

foreign birth and lack of database results showing legal status amounted to

probable cause for immigration arrest).

Certainly there is still no procedure under which a detainer is based on

oath or affirmation and reviewed by a neutral magistrate, as is required under
the Fourth Amendment to issue a valid warrant. U.S. CONST. amend. IV (... no

Warrants shall issue, but upon probable cause, supported by Oath or

affirmation, and particularly describing the place to be searched, and the persons

or things to be seized.”); Gerstein v. Pugh, 420 U.S. 103, 116 n. 18, 117 (1975).
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Therefore, immigration detainers are still not warrants, and any detention °

based on an immigration detainer is a warrantless arrest. See Morales, 996 F.

Supp. 2d at 39; Miranda Olivares, No. 3:12-cv-02317-ST at 29; Vohra, 2010 U.S. -

Dist. LE‘KJS_ 34363 at 24. As such warrantless arrest authority is limited by both |

- immigration law and the Fourth Amendment.

5. Fourth Amendment Requires Review by a Nﬁuh'a]_Magistrate ‘
Bedrock Constitutional principles require that a person arrested without a
warrant must be brought before a judge or neutral magistrate within 48 hours.

Gerstein v. Pugh, 420 U.S. 103, 116 n. 18, 117 (1975); County of Riverside v.

- McLaughlin, 500 U.S. 44, 56 (1991). See also Arias v. Rogers, 676 F.2d 1139,

1142-43 (7th Cir. 1982) (finding, pursuant to 8 -U.S.C‘1§_ 135_7(&_1)(2) and tl_le

Fourth Amendment, that subsequent to a warrantless immigration arrest, an
arrestee must be brought without unnecessary delay before an immigration
adjudicator for a - probable cause hearing). There is no reason that individuals

subjected to warrantless arrest based on an immigration detainer would be .

différent-. See Buquer v. Indianapolis, 797 F. Supp. 2d 905, 918-19 (S.D. Ind.
2011) (preliminary injunction), affirmed in Bugquer, No. 1:11-cv-00708, 2013 WL

1332158, at 10 (permanently enjoining Indiana stateglaw that allowed lﬁcal jails to
detain based on immigration hnldé, finding that it ﬁoiates the Fourth

Amendment because, among other reasons...)
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But_'_currently bﬁfh 'Incﬂ agéncies and ICE fail to nbtain any neutral review
~of these arrests. Lcical jails make the arrest and then mérely__u'aﬁsfer the person
to a different enforcement agency: ICE. ICE brings-arrcstéd immigrants into its .
- own custody and provides no heaﬂng to -reﬁeﬁ the basis for arrest before a
-' neutral adjudicatnr ﬁf any. ‘kind. o Rathef than a judgé, another .'ICE 6fﬁcer
@nnducts an “examination” of the arrestee, and decides whether to continue to
detain. me.?erson. 8 C.F.R.§ 28’}.3(3).1 |

Supirexﬁe Court precedent clearly requires an independent or neutral

_.évaluatiﬁin," not merely a different officer or agency. Gerstein, 420 U.S. at 114;
 Shadwick v. City of Tampa, 407 U.S. 345, 348 (1972) (“[Slomeone iﬁdependent 3
- of the police and prosecution must determine probable _Cause.”);-'(fﬂqlidge .

- New qupshire, 403 U.S. 443 (1971). See also Lqpez'v._City of Chfcago, 464

F.3d 711, 718 (7th Cir. 2006) (“[W]hether the arresting officer opts to obtain a

warrant in- advance or present a 'person arrested without a warrant for a prompt

after-the-fact Gerstein hearing, the Fourth Amendment requires a judicial
determination of probable cause.”); Crane v. TEJr;ﬂs, 759 F.2d 412, 422 (5th Cir.
1985) (finding Dallas County’s capias warrant procedures invalid for lack of

. issuance “after a determination 'by a neutral n}a_gi_stratra of probable cause”).

1 Immigration judges have authority to grant bond, but not to review the basis for

the arrest in the manner of a probable cause hearing, or even to review a written

" statement from ICE about the basis for arrest. Immigration judges do not issue
or review immigration detainers. -
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Therefore, local jails who arrest people on immigration detainers without
bringing them before a judge appear to be violating the inmates’ Fourth
Amendment rights. It is also unlikely that ICE's own procedures pass
Constitutional muster. Id.

6. Detainer Exceeds Statutory Arrest Authority.

Arrest on a detainer without a warrant exceeds the statutory arrest
authority in the Immigration and Nationality Act. The INA provides that “[a]ny
officer or employee of the Service authorized under regulations prescribed by the
Attorney Gen'erai shall have power without warrant— to arrest any alien in the
United States, if he has reason to believe that the alien so arrested is in the
United States in violation of any such law or regulation and is likely to escape
before a warr;ant can be obtained for his arrest.” 8 U.S.C. § 1357(a)(2)

(emphasis added). This requirement of a determination of the risk of escape is

qcers to this constraint in Arizona

not just verbiage. The Supreme Court held o
v. United States, finding that Arizona’s enforcement statute was preempted
because it purported to give Arizona law enforcement unlimited warrantless
arreét authority, exceeding ICE’s own warrantless arrest authority, which 1s
limited to situations ﬁhen there is a likelihood of escape before a warrant can be

obtained. Arizona, 132 S.Ct. at 2505-07. (If no federal warrant has been issued, .

.. [ICE] officers have more limited authority.”).
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Therefore, under the INA, ICE may only make warrantless arfests when (1)
it has probable cause for the arrest and (2) it has determined the subject “is
likely to ,e;scape before a warrant can be obtained for his arrest.” 8 U.S.C. §
1357(a)(2)”). See e.g., De La Paz v. Coy, 786 F.3d 367, 376 (5’;]:1 Cir. 2015)
(“[E]ven if an agent has reasonable belief, before making an arrest, there must
also be "a likelihood of the person escaping before a warrant can be obtained for

| his arrest."); Unitéd States v. Cantu, 519 F.2d 494, 496-97 (7th Cir. 1975)
(holding that the statutory requirement of likelihood of escape in 8 U.S.C. § 1357
“is always seriously applied”); Mountain High Knitting, Inc. v. Reno, 51 F.3d
216, 218 (gth Cir. 1995) (holding that the statute requires an individualized

determination of flight risk); Westover v. Reno, 202 F.3d_. 475, 479-80 (1st Cir.

2000) (commenting that an immigration arrest was “in direct violation” of §
1357(a)(2) because “[wlhile INS agents may have had probable cause to arrest
Westover by the time they took her into custody, there is no evidence that
‘Westover was likely to escape before a warrant could be obtained for her

arrest”). A person detained in a jail is not likely to escape before a warrant can be

obtained. They cannot go anywhere. Thus arresting such a person without a
warrant exceeds the statutory requirements and limitations for immigration
arrests. Arizona, 132 S.Ct. at 2505- 07. ICE cannot delegate arrest power to local

law enforcement agencies that the agency itself does not have.
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7. Due Process Requires Notice and an Oppert‘unity to be Heard.

" Finally, a person whose liberty is restrained must have notice and an - |

opportunity to challeﬁge their detention. See, e.g., Zinermon u.-Bureh, 494 U.S.
113 (1990). Holding people on detainers also fails this basic due process

requirement. Although immigration detainer forms request the receiving agency

to serve a copy of the form on the subject, this is :erely actually done, and many

jails lack any procedures to review the va]idi’ty'er the choice to comply with a

detainer. But local jails may be liable for due process violations where they fail

to provide notice of the lodging of an immigration detainer or an opportunity to

challenge it. See Morales v. Chadbourne, 996 F. Suﬁp. 2d 19, (D.R.I. 2014).

B. Ineffective assistance of counsel and due process.

Noncitizens feeing removal frem the United States must be afforded a

fundamentelly fair hearmg Meny eeurte have held that a access to counsel and the

nght to eeek a remedy when eeuneel dees not provide effective assistance are -

erltlcal elements of a falr hearing. With respect te deﬁment perfermenee or
meffeetweness tlrue means first “eskmg if competent counsel would have eeted

ethemse ” Maravﬂle Maravilla v. Ashcroft, 381 F. 3d 855, 858 (gth Cir. 2004)

" Noncitizens may_ have received deficient repreeentatlen if ettemeys or thelr- staff,

fer' example* made edmiesiens or advised a client to ferfeit the right to eppeel

w1th no apparent teeheel advantege see Sale.zer~GenzaIez v. Lynch, 798 F 3d

017, gee -21 (oth Cir. 2015), Mai v. Gonzales, 473 F. 3d 162 166-67 (5th CII'

2006}-
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Most courts of appeals recognize a due process right to effective assistance
of counsel in removal proceedings. See Lozada v. INS, 857 F.2d iD, 13 (1st Cir. -
1988); Iavorski v. INS, 232 F.3d 124, 128—29 (2d C1r 2000); Fadiga v. Atty
Gen., 488 F.3d 145, 155 (3d Cir. 2007); Allﬁbani v. Gonzales, 402 F.3d 668, 676
(6th Cir. 2005); Nehad U..-MHkQSEy, 535 F.3d 962, 967 (9th Cir. 2003); Osei v.
INS, 305 F.3d 1205, 1208 (10th Cir. 2002); Dakane V. Atty Gen.; 399 F.3d 1269,
1273-74 (11th Cir. 2005); ¢f. Mai v. Gonzales, 473 F.3d 162, 165 (5th Cir. 2006)
(“[The Fifth Circuit] has repeatedly assumed withhﬁt deciding that an alien’s

claim of ineffective assistance may implicate due process concerns under the

Fifth Amendment.”).

Here, the Petitioner nonfrivolously .aﬂeged that his attumef “conceded the
factual allegaﬁons contained in the NTA and conceded the sole -charge of
& remmi;ability” without his Iﬂlnwledge or consent. See Mﬁﬂg@
He also alleged ’t_hat his attorney advised him not to appeal the immigration
judge’s dec;isinn without a valid reason. Ibid at page 2. I
- Therefore, with an effective assistance of cﬂﬁnsel, whose appointment the
Petitioner will later seek from this Court under the authnrity of Thomas v. Searls
| 5_- F, Supp, 2d 34 - District Cnﬁrt, WD New York, 2021, the Peﬂﬁoner will
likely succeed on the merits of his claims. Although the Petitioner has never been

convicted of any crime and does not have the benefit of a counsel yet, he directs

" this Court’s attention to another federal court’s decision on granting TRO to a

~ criminal alien in order to further support his case in the attachment below.
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WHEREFORE. The Court should grant this I‘.l‘l{‘;!ﬁﬂll. __

Respectfully submitted by
ALI%AMOKHIN

CERTIFICATE OF SERVICE.

-1, the undersigned, certify that I served or caused to be served the foregoing

motion by sending its copy to the following recipient:

- Mary Beth Ricke

-ASSISTANT U.S. ATTORNEY
E- mail: Mary.Ricke@usdoj.gov
99N.E.4 th Street, Suite 300
Miami, Florida 33132 |
Counsel for Respondents.

Réspectfully submitted by

EX SAMOKHIN
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" AFFIDAVIT.
I, Alexey Samokhin, héreby state, under peqalty of perjury, that lﬁst
Tuesdﬁy an ICE Officer John Mansey told me that his agency bought me 2 plane
| ticket and that I would be deported on the first week of Mafch, which day and

reason he did not specify. However, a month ago, another officer asked me to

sign'pape-rs extending my detention for two more mnntﬁs, which I declined. I
believe that ICE decided to deport me sooner, because I filed a habeas petition n

 afederal court. |

Name: Alexey Seimpkhin

Date:_ % .

/ . ;
-~ Signature; &3, O2. 2028

EXHIBIT.
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